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RIGHT OF ABUTTING OWNER TO 
CONFER SPECIAL PRIVILEGES 
IN USE OF STREET 


In Park Hotel Co. v. Ketchum (199 N. 
W. 219), decided by the Supreme Court 
of Wisconsin, action was brought by the 
plaintiff as lessee of the Park Hotel, in the 
city of Madison, to restrain the defend- 
ants, who were drivers or owners of taxi- 
eabs, from standing their taxicabs upon 
the street abutting said hotel while wait- 
ing for passengers. From a judgment re- 
straining the defendants from ‘‘driving 
their cabs up to the curb upon the street 
abutting upon the premises so occupied 
by the plaintiff and stopping the said cabs 
on the said street, except when they have 
passengers to discharge at the said hotel 
conducted by the plaintiff, or when some 
person at the said hotel desires to enter 
one of the said cabs, and from stopping 
their cabs in the streets opposite the prem- 
ises sO occupied by the plaintiff for a 
longer time than is necessary to discharge 
or take on passengers,’’ the defendants 
appealed. 

The facts were stated by the court as 
follows: ‘‘In the instant case the facts are 
stipulated, and it appears that the plain- 
tiff corporation has marked off on South 
Carroll street in the city of Madison areas 
on South Carroll street in front of the said 
hotel, and have marked said spacings along 
said curbing : ‘Taxi stand,’ ‘Bus stand’ and 
‘Crossing, keep clear.’ The plaintiff cor- 
poration allows the taxicabs of the Yel- 
low Cab & Transfer Company and of Paul 
Kingston to stand and park their taxi- 
eabs in said areas for longer periods of 
time than are necessary to unload and 
take on passengers, and to stand their 
eabs there while waiting for business as 
such common carriers, and have forbidden 
the defendants herein from using said 
areas for parking purposes, and for the 
purpose of standing their cabs there while 





waiting for business in front of said Park 
Hotel, but are permitted to load and un- 
load passengers in front of said hotel and 
in the said parking space, but not to re- 
main. longer than is necessary to take on 
and unload passengers or baggage.”’ 

The Court reversed the judgment, and 
remanded the cause with directions to dis- 
miss the complaint. In part the Court 
said: ‘‘From this it appears that this 
action is not brought for the purpose of 
protecting plaintiff in its rights as an 
abutting property owner. It permits the 
taxicabs of the Yellow Cab & Transfer 
Company and Paul Kingston to stand and 
park at a portion of the curb designated 
for that purpose, but seeks to exclude all 
other taxicabs therefrom. If the taxicabs 
of the favored companies do not inter- 
fere with the plaintiff’s rights as abutting 
owner, then certainly other cabs will not 
interfere therewith. 

“It is apparent that the plaintiff has 
attempted to confer upon the Yellow Cab 
& Transfer Company and Paul Kingston 
special rights and privileges in the use of 
a city street. As said in the beeinn‘ne. 
the streets are for the use of all upon 
equal terms. It is not within the power 
of an abutting owner to confer special 


‘privileges upon those who are entitled to 


use the streets only upon equal terms with 
other similarly situated.’’ 

The rights of abutting property own- 
ers are stated in 3 MeQuill'n on Municipal 
Corporations, § 1322, to be as follows: 

**(1) The right of access, often referred 
to as that of egress and ingress; (2) the 
right to light and air; (3) the right of 
view; (4) the right to have the street 
kept open and continued as a publie street 
for the benefit of their abutting property ; 
and, (5) as stated in a recent New York 
decision, whatever adds to the value of 
the street to the abutter,’’ 

The standing of vehicles at the curb has 
been frequently enjoined at the suit of 
abutting property owners. Schopp v. 
City of St. Louis, 117 Mo. 131, 22 8S. W. 
898, 20 L. R. A. 783; MeFall v. City of 
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St. Louis, 232 Mo. 716, 135 8S. W. 51, 33 
L. R. A. (N. 8.) 471; Branahan v. Hotel 
Co., 39 Ohio St. 333, 48 Am. Rep. 457; 
McCaffrey v. Smith, 41 Hun (N. Y.) 117; 
Goodwin v. Hamilton, 6 Pa. Dist. R. 705. 
In each of the above cases, however, it 
appeared that the practice enjoined inter- 
fered with the abutting property owner’s 
right of access or right of view. Such re- 
lief, however, was denied in Pennsyl- 
vania Co. v. City of Chicago, 181 Tl. 289, 
54 N. E. 825, 53 L. R. A. 223; Waldorf- 
Astoria Hotel Co. v. City of New York, 
212 N. Y. 97, 105 N. E. 803; Montgomery 
v. Parker, 114 Ala. 118, 21 South 452, 62 
Am. St. Rep. 95. 

In Waldorf-Astoria Hotel Co. v. City 
of New York, 212 N. Y. 97, 105 N. E. 803, 
the court had under consideration the 
validity of an ordinance of the city of 
New York establishing a public hack 
stand alongside of the curb adjacent to 
the Waldorf-Astoria Hotel. Prior to the 
enactment of this ordinance the hotel, un- 
der permits issued by the bureau of 
licenses at the mayor’s office, had main- 
tained hack stands in the street abutting 
its hotel, and one of the grounds of com- 
plaint was that the public hack stand des- 
ignated under the new ordinance ‘‘will 
occupy the identical space now occupied 
by the plaintiff in furnishing such service 
to and for the use of its patrons and 
guests, thereby working irreparable harm 
to the plaintiff in that it will not be able 
conveniently and properly to continue to 
furnish such service to its patrons and 
guests.’ The court held that the plain- 
tiff’s right as an abutting owner to access, 
light, and air was preserved by the pro- 
vision in the ordinance requiring a space 
of 30 feet to be kept open and unoccupied 
by any hack in front of the principal hotel 
entrance, and denied the injunction. 

In Montgomery v. Parker, 114 Ala. 118, 
21 South. 452, 62 Am. St. Rep. 95, the city 
council established a street in front of the 
Exchange Hotel as a stand for two hacks. 
Parker was the driver of a hack belonging 
to the proprietor of the hotel, and parked 





his hack at the curb when there were two 


hacks already there This was prohibited 
by the ordinance. He was prosecuted for 
violating the ordinance, and it was held 
that even though he was in the employ 
of the hotel he was guilty of a violation 
of the ordinance in parking his hack at 
the curb when there were already two 
hacks belonging to other concerns parked 
in the same place. The court said: 

‘“We declare the law to be, that when 
a part of a freehold becomes in fact a 
public highway or public street of a city, 
whether effected by dedication or convey- 
ance of the owner, the state, in its sover- 
eignty over all public highways and pub- 
lie places, has full police power to regu- 
late the actions of all persons in their use 
of them, and the manner of their use, not 
inconsistent with their use as public 
streets or highways, and to make such 
alterations from time to time as the state 
may deem proper; and we further hold, 
that the dedicator or grantor has no 
greater right or interest in’ the use of a 
street or public highway, as such, and 
the manner of its use, than any other 
person of the public.’’ 





NOTES OF IMPORTANT DECISIONS 


JURISDICTION OF COURT NOT OUSTED 
BY CONTRACT PROVISIONS.—Where parties 
and subject-matter were within the jurisdiction 
of Arizona court, a provision of contract pur- 
porting to limit all controversies under it to 
courts of Hermosillo, Mexico, was held in 
Otero v. Banco De Sonora, 225 Pac. 1112, by 
the Supreme Court of Arizona, not to oust the 
courts of Arizona of jurisdiction. 

“The full text of the contract relating to 
jurisdiction of disputes presented under it is as 
follows: 

“‘Both parties to this contract agree that in 
case any difficulty should occur by reason of 
the interpretation or execution of this con- 
tract, they will subject themselves to the juris- 
diction of the judges of this city, to the effect 
that the difficulty shall be decided by any of 
them, and to this end the persons who constt- 
tute the first part renounce the forum of their 
domicile and the mandate of article 1105 of the 
Commercial Code.’ 

“The article of the Commercial Code referred 
to provides: 

“Tf a designation has not been made as is 
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authorized by the foregoing article, the judge 
to be competent shall be the judge of the domi- 
cile of the debtor.’ 

“The foregoing article, 1104, is as follows: 

“‘No matter the nature of any suit the judge 
to be preferred to any other shall be first; the 
court of the place the debtor has designated 
and where he may be required judicially to 
pay; second, the place designated in the con- 
tract for the fulfillment of the obligation.’ 

“These paragraphs of the Commercial Code 
of Mexico, and the clause of the contract relat- 
ing thereto, were the subject of expert testi- 
mony by several learned and experienced mem- 
bers of the Mexican bar. They did not all ar- 
rive at the same conclusion as to the effect of 
this paragraph of the agreement in the light 
of Mexican law, some being of the opinion that 
no other court was open to the controversy 
except that designated in the agreement, and 
others construed it to merely authorize suit 
against the Oteros in the courts of Hermosillo, 
the bank being located in that city, and the 
appellants being numerous and domiciled at 
other places, while the Oteros, if plaintiffs, 
were not limited to that venue. 

“At the time of the execution of the con- 
tract, the Oteros were all citizens and residents 
of Mexico. The bank was a Mexican corpora- 
tion, having its place of business at Hermo- 
sillo, Sonora, Mexico, with other offices and 
places of business in other cities of 
Sonora and Chihuahua, Mexico. During the 
year 1913, Sonora, Mexico, was in a state of 
civil war. The Oteros, or some of them, were 
actively engaged in the conflict. The Banco 
De Sonora found it advisable to close its place 
of business at Hermosillo, as well as at some 
other points in Mexico, taking practically all 
of its funds from Hermosillo, its books and 
records, and move across the line and locite at 
Nogales, Ariz., where it continued to do busi- 
ness. Those interested in the corporation 
formed a new company under the laws of this 
state. The Banco de Sonora did part of its 
business through that agency, but continued to 
directly and in its own name carry on its 
former business in Mexico to some extent by 
means of correspondence. It had there many 
items of business and much real estate, which 
continued to be the subject of its care. 

“For some years following, the courts of the 
state of Sonora were partially dormant. Such 
government as existed in the state was not 
recognized by the central government of Mex- 
ico, and no appeal from its courts would lie 
to the Supreme Court of the nation. In Sep- 
tember, 1917, the normal functions of the courts 
of that state were restored, at least theoreti- 





cally. They were, however, practically closed 
to many persons whose political activities had 
excluded them from the state. Some of the 
Oteros, and one or more of the officers of the 
Banco de Sonora, were in that situation, so 
that at the time this action was commenced a 
litigation of the questions involved in it before 
the courts of Hermosillo was impracticable. 
The bank with its records, funds, and offices 
was located at Nogales, Ariz. A part of 
the plaintiffs resided there, and there nego- 
tiations for settlement were carried on between 
the parties interested. Both the subject-matter 
and the parties litigant were within the juris- 
diction of the superior court of Santa Cruz 
County. No impediment to the jurisdiction of 
that court existed unless it could be found in 
the agreement referred to. 

“It is essential to orderly society that disputes 
should be settled speedily and without unneces- 
sary inconvenience to the disputants. The 
laws of the state are so framed as to accom- 
plish that purpose. Courts are established and 
invested with jurisdiction to meet that end. 
Such regulations cannot be bartered away, and 
are not usually the subject of contract. 

“*The rules to determine in what courts and 
counties actions may be brought are fixed, up- 
on considerations of general convenience and 
expediency, by general law; to allow them to 
be changed by the agreement of parties would 
disturb the symmetry of the law, and interfere 
with such conventence.’ Nute v. Hamilton Mut. 
Ins. Co., 6 Gray, 174; International Travellers’ 
Ass’n v. Branum, 109 Tex. 543, 212 S. W. 630. 

“In Nashua River Paper Co. v. Hammermill 
Paper Co., 223 Mass..8, 111 N. E. 678, L. R. A. 
1916D, 691, it was decided that a stipulation 
in a commercial contract between a corpora- 
tion domiciled in Massachusetts and a Penn- 
sylvania corporation, that no action should be 
maintained against the latter in any court 
other than the court of common pleas of Penn- 
sylvania, was unenforceable, and was not a bar 
to the maintenance of such an action in the 
courts of Massachusetts. 

“A similar rule is enforced by the federal 
courts. Home Ins. Co. v. Morse, 20 Wall. 445, 
22 L. Ed. 365; Dolye v. Continental Ins. Co., 
94 U. S. 535, 24 L. Ed. 148; Mutual Reserve 
Fund Life Ass’n v. Cleveland Woolen Mills, 82 
Fed. 510, 27 C. C. A. 212. 

“Those who seek the protection of our flag 
to carry on their business should not object 
to the jurisdiction of our courts to settle the 
differences arising in the course of such busi- 
ness. This dispute arose on our soil. The 
plaintiff asserts that he has been injured in our 
land. The courts of this state will not close 


their doors against him, nor send him to a 
foreign jurisdiction to seek redress.” 
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HIRING AUTOMOBILES 
DRIVERS 


By Everett C. Wilson* 


WITHOUT 


The Ford Livery Company! of Omaha, 
Nebraska, was the first concern in the 
United States to engage in the business of 
letting automobiles without drivers. This 
was about the year of 1915, and since that 
time such businesses have been opened up 
in practically every city in the United 
States with a population of ten thousand 
people or more. Because of the nature of 
such a business, and its very rapid growth, 
numerous and difficult problems have 
arisen requiring the attention of the courts. 
In this article there will not be discussed 
all of these numerous and difficult prob- 
lems, but ony a few of the more important 
ones. 

Nature of Business—Many years ago in 
England vehicles known as Hackney 
Coaches were used in the transportation of 
passengers between designated points. 
They were drawn by horses, and the per- 
sons transported paid a fare to ride there- 
in, the amount of the fare usually depend- 
ing upon the distance carried. With the 
advent of the electric and internal combus- 
tion propelled conveyances, the old Hack- 
ney Coach was discarded, and in its place 
was substituted the modern and up-to-date 
taxicab. With the growth of that business, 
there also grew a different business, which 
did not undertake ‘to transport persons 
between designated points for a fare, but 
which let to such persons the means of 
transporting themselves. The latter busi- 
ness was called the ‘‘ Livery Stable,’’ which 
usually let horses and buggies without 
drivers. Later this business had to give 
way to the modern and up-to-date automo- 
bile livery, now commonly referred to as 
the ‘‘Drive It Yourself’? business. The 
vital difference between the old livery sta- 


*Of the Nebraska and Missouri Bars. 

(1) In 1917 the corporate name of the “Ford 
Livery Company” was changed to “Drive It Your- 
self Company,” and said company is now a part of 
the Saunders System. 





ble and the modern Drive It Yourself busi- 
ness is found in the differences in the 
means of conveyance. In the former it was 
the horse and buggy, in the latter, the auto- 
mobile. 

It will, thus, be clearly seen that the 
business of letting automobiles without 
drivers is entirely different from the busi- 
ness of operating taxicabs. Im the taxi- 
cab business a person is transported for a 
consideration, from one point to another. 
The legal relationship of carrier to passen- 
ger exists. In the latter a person is let the 
means with which to transport himself, his 
family and friends, and the legal relation- 
ship thus created between the person let- 
ting the automobile and the hirer thereof, 
is that of bailor to bailee. 

Liability of Owner for Negligent Acts 
of Hirer Generally—The owner of an auto- 
mobile who lets the same without a driver is 
not ordinarily liable for the negligent acts 
of the hirer, which result in damages to 
third persons, for the reason that the exclu- 
sive use of the hired automobile is in the 
hirer. The owner, by severing from him- 
self possession relieves himself from re- 
sponsibility.” 

Doersan v. Isenburg, 199 N. Y. S. 569 
(1923). The court said: ‘‘Where a party 
borrows or hires a car and drives it him- 
self, that party and not the owner is liable 
for negligent driving, and consequent dam- 
age.’’ 

When the Bailee is Incompetent to 
Operate an Automobile—There seems to be 
some divergence of opinion as to whether 
or not the owner of an automobile who lets 
the same to a person who has been negligent 
in the operation of automobiles in the past, 
is liable to third persons for damages they 
sustain by reason of the negligence of the 
hirer in the operation of the automobile. 
The great weight of authority is to the 
effect that there is no liability on the part 


of the owner in such a ease. 


(2) TOWA—Neubrand v. Kraft, 151 N. W. 455, 
169 Iowa Ro L. R. A. 1915D 691 (1915). 

NEW RK—Hornstein v. eo Boulevard 
R. Co., 79 Mise, (N. Y.) 34, 188 N. Y. S. 1080. 
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When a person lets an automobile with- 
out a driver the contract of letting is 
known as a contract of bailment. By such 
a contract the right of possession of the 
automobile is transferred to the hirer, title, 
however, being reserved in the bailor. Upon 
what theory can it be logically said that 
the owner is liable for the negligent acts of 
the hirer? Not upon the theory of master 
and servant nor principal and agent, for 
the reason that a bailee of an automobile 
does not represent in any capacity the 
bailor. Not upon the theory of letting a 
dangerous instrumentality, for the reason 
that nearly all of the courts have held an 
automobile not to be a dangerous instru- 
mentality. An automobile is ordinarily 
safe enough. It has no inherent power of 
motion. It, like an axe, a hammer and other 
ordinary articles, will not cause an injury 
to anyone except by the intervention of 
some outside force. It only becomes a 
source of danger to others when wrongfully 
used by the hirer. 


The rule I believe to be: When the 
owner of an automobile lets the same with- 
out a driver, and a third person is damaged 
by reason: of the negligent operation of such 
automobile by the hirer, the owner may be 
liable for such damage to such third per- 
sons, provided the owner knew at the time 
of hiring that. the hirer was not a respon- 
sible human agent, and provided the casual 
connection between such negligence of the 
owner and the damage to such third per- 
son is not broken by the interposition of an 
independent responsible human agent. For 
example: If the person to whom the auto- 
mobile is entrusted is an immature child 
or person under the influence of intoxiecat- 
ing liquor or a person non compos mentis. 
and thus manifestly incompetent to safely 
operate the machine, then the owner would 
be liable to third persons for any damages 
they may sustain resulting from such mani- 
fest ineompetency. I believe the rule 
should be the same whether such mani- 
festly incompetent person was entrusted 





with such automobile by reason of a sale 
or bailment. The test is whether or not 
there has been an interposition of respon- 
sible human. action into the transaction, so 
that the negligent act of placing such per- 
son in possession of the automobile can or 
cannot be proximately connected with the 
subsequent damage to third persons result- 
ing from its use. Suppose I loaned or let 
an automobile to a person under the in- 
fluence of intoxicating liquors, knowing 
that such person was going to operate the 
same in such a condition, and that a third 
person sustained damages by reason of the 
negligent operation of such automobile by 
such person while in such condition, in such 
a case we would not have the intervention 
of a responsible human agency, in the trans- 
action, and my wrongful act of loaning or 
letting could be said to continue so long 
as such manifest incompetency existed, and 
if an accident resulted from such manifest 
incompetency as a proximate cause, I would 
be liable. 


On. the other hand if I loaned or let an 
automobile to an intelligent and responsi- 
ble human agent, I should not be liable to 
third persons for damages resulting from 
the negligent operation of thetautomobile, 
by the borrower or hirer, due to subsequent 
intoxication, to inexperience in the opera- 
tion of an automobile, or to general habits 
of recklessness. 

Discussion of Authorities—The leading 
ease upon the foregoing proposition is Neu- 


brand v. Kraft. In this case the defend- 
ant, Kraft, let an automobile to his eo-de- 


fendant, who it appeared was an unskilled 
driver, and not familiar with the operation 
of a Ford automobile, in fact, had never 
driven. a Ford automobile prior to the time 
of letting, but had driven other makes of 
automobiles. While the automobile was 
being operated by the hirer, the plaintiff 
was injured. He thereupon brought suit 
to recover damages from the defendant, 
Kraft, upon the theory that said defendant 


(3) 151 N. W. 455, 169 Iowa 444, L. R. A. 1915D 
691 (1915). 
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was negligent in letting an automobile to 
his co-defendant under such circumstances. 
The court said: 


‘“Cases may be imagined, perhaps, where 
an owner recklessly lets his spirited team or 
his automobile to an immature child, or to 
a person who is intoxicated or otherwise 
manifestly incompetent to manage or con- 
trol it, with the natural result of a colli- 
sion upon the public street and consequent 
injury to others. It may well be that 
under such cireumstances the owner would 
be held liable in damages, not because the 
hirer is his servant or because as owner 
he is required to vouch to the publie for 
the competency of all persons to whom he 
may let his teams or his cars for hire, but 
because. he knew the incompetency of this 
particular driver, and the imminent peril 
to which he thereby exposed others who 
were in the lawful use of the streets and as 
a person of ordinary prudence should have 
refrained from so doing.’’ 

In the ease of Fisher v. Fletcher* an 
attempt was made to hold the owner liable 
for entrusting an automobile to a person 
who was in the habit of becoming intoxi- 
cated. The court in discussing this par- 
ticular phage of the law said: 

‘‘But counsel assert that, although an 
automobile, within itself may be harmless, 
a combination consisting of an automobile 
and a drunken, reckless driver constitutes 
a ‘‘dangerous agency’’ within the rule 
which applies to ferocious animals, and 
that since the complaint shows that such a 
combination was maintained and set in 
motion by the appellee, he is liable for the 
injuries resulting therefrom. But it does 
not appear that the said Clemmens was put 
in possession of the automobile when he 
was intoxicated, or otherwise unable to 
exercise care.in using it. The presence of 
a responsible human agency in this so- 
called combination, which converted a non- 
dangerous instrument into one liable to 
inflict injury without any action by ap- 
pellee or his participation thereof, renders 

(4) 133 N. E. 834 (1922). 





the doctrine of which appellant seeks to 
avail himself inapplicable. The human 
agency involved, being a bailee of the auto- 
mobile in question, at the time it inflicted 
the alleged injuries on appellant, must be 
held responsible for the infliction of such 
injuries, since no facts are alleged to take 
the case out of the operation of the gen- 
eral rule in that regard.’’ 

In the California case of Rocea v. Stein- 
metz® a rule was handed down which would 
seem to be not in accord with the reasoning 
of the foregoing courts. 

‘‘In its simplest form the question is 
whether the owner when he permits an in- 
competent or reckless person, whom he 
knows to be incompetent or reckless, to 
take and operate his car, acts as an ordi- 
narily prudent person would be expected 
to act under the circumstances. If he were 
to intrust his car to a person whom he 
knew to be insane or intoxicated or utterly 
incompetent to run a car, it would certainly 
shock the common understanding to hold 
that he was not chargeable with negligence. 
There can be no difference in principle, 
but only in degree where he knows the 
driver to be careless and reckless in the 
operation of the machine. In any case 
such consideration for the safety of others 
requires him to withhold his consent and 
thereby refrain from participating in any 
accident that is liable to happen from the 
careless and reckless driving of such a dan- 
gerous instrumentality. ’’ 

It seems to me the California case fails to 
take into consideration those rules dealing 
with the intervention of a responsible 
human agency into a transaction. 

Other cases dealing with the letting or 
loaning of automobiles to persons who may 
be incompetent to operate same, without 
probable injury to others, are referred to 


in the footnotes.® 


(5) 214 Pac. 257 (1923). 

(6) ALABAMA—Belville v. Taylor, 202 Ala. 305, 
80 So. 570 (1918); Gardiner v. Soloman, 200 Ala. 115; 
Parker v. Md sa 179 nm 361, 60 So. 150, 43 L. R. 
A. (NS) 87, Cc. C. A. 300 (1912); Venturini v. 
Carlin, 86 By 156 920). 

NEW JERSEY—Doran v. Thompson, 74 N. J. L. 
445, 66 Atl. 897. 
NORTH CAROLINA—Robertson v. oe 3 — 

S. E. 742 (1924); Tyree v. Tudor, 111 S. 

(1922). 
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Duty to Investigate Competency of Hirer 
—There seems to be no duty on the part 
of the owner of an automobile before let- 
ting the same to investigate the compe- 
teney and skill of the hirer in order to 
determine whether or not the hirer could 
safely operate same without probable dam- 
age to others. In the Iowa case of Neu- 
brand v. Kraft? it was said: 

‘‘In the absence of evident unfitness of 
a customer applying for a vehicle, we see 
no reason why the owner should be held to 
make an investigation into his qualifications 
as a driver.’’ 

Letting or Loaning a Defective Car— 
The owner of an automobile who loans it 
to another to operate, owes that other the 
duty to disclose any fault or defect in the 
automobile, of which he is aware, that 
might make the loan perilous.. There ex- 
ists no duty to exercise reasonable care to 
discover faults or defects, but only to ap- 
prise others of such faults or defects 
actually discovered.® If the faults or de- 
feets are open and patent to the borrower, 
or the borrower has adequate knowledge 
thereof, there would be no duty to notify 
the borrower of such fault or defect, for 
the reason that the law does not exact un- 
necessary things. However, one who is en- 
gaged in the business of letting automobiles 
without drivers does not perform his duty 
by merely apprising the hirer of faults or 
defects actually known, as in the case of a 
gratuitous lendor, but must do those acts 
that a careful and prudent person would 
do, to see that the automobile is reasonably 
safe for the purpose for which let.1° It 
ost a: Oak Coal Co. v. Rivous, 102 N. E. 

TEXAS—Allen v. Bland (Tex. Civ. App.), 165 
sw. 35; Gordon v. Texas, etc., 190 S. W. 748 

WASHINGTON—Jones v. Hoge, 92 Pac. 433. 47 
Wash. 663, 125 Am. St. Rep. 915 (1907); Mitchell v. 
Churches, "206P6 (1922). 

(7) Neubrand v. Kraft, 151 N. W. 455, 169 
Iowa 444, L. R. A. 1915D 691 (1915). 

(8) Johnson v. H. M. Bullard Pe 111 Atl. 70 
(Conn. 1920): Gagnon v. Dana, 69 N. 264, 39 Atl. 
$82, 41 L..R. A. 389, 76 Am. St. Rep. “t70, 

(9) Johnson vy. H. M. Bullard Co., 111 Atl. 70 
oo. 1920); Gagnon v. Dana, 69 N. H. 264, 39 Atl. 
982, 41 L. R. A. 289, 76 Am. St. Rep. 170. 

a > Denver Omnibus and Cab Co. v. Madigan, 
120 Pac. 1044, 21 Colo. App. 131; Logan v. Hope, 
ow Ga. 589, 77 S. E. <— Parker v. Loving & Co., 


3 Ga. App. 284, 79 S. E. y Collette » Page, 114 
rh 136, 18 A. L. R. 74 (R. I. 1921). 
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naturally follows if the bailor exercises 
such care and diligence as the law requires 
in order to discover faults and defects in 
the automobile let, but the faults and de- 
fects are of such a nature that. they were 
not discovered by the exercise of such care 
and diligence, the owner would not be 
liable, either to the hirer or to the public 
generally for damages resulting from such 
faults or defects.14 


If there has been a failure on the part 
of the bailor to exercise the degree of care 
that the law expects of him with respect 
to the condition: of the automobile let, such 
failure on the part of such bailor will not 
dispense with the hirer using care for him- 
self. Two things it seems must concur to 
support. an action by the hirer based upon 
such fault or defect. First, fault of the 
bailor, and second, no want of ordinary 
care to avoid it on the part of the hirer. 


If such fault or defect only created a 
dangerous passive condition and the sub- 
sequent want of care by the hirer in con- 
junction with such passive condition caused 
damages to third persons, the bailor might 
be excused from any liability by reason of 
the intervention of an intelligent and re- 
sponsible human action into the transac- 
tion. However, if the casual connection be- 
tween the bailor’s negligence and the dam- 
ages resulting to such third person is not 
broken by the interposition of responsible 
human action, the bailor’s negligence may 
be a proximate cause of such third person’s 
damages so as to render him liable therefor. 


Other eases dealing with the duty and 
liability of bailor as to defects in the sub- 
ject of bailment are listed im the foot- 


notes.12 


(11) Denver Omnibus and Ang Co. v. Madigan, 
a Pac. _ 21 Colo. App. ; Gagnon y. Dana, 

9 N. H. , 89 Atl. 982, 41 7 ’R. A. 389, 76 Am. 
St. Rep. ino! Demming v. Johnson, 80 Conn. 7 
. Atl. 347: Collette v. Page, 114 Atl. 136, 18 A. 

. 744 (R. I 1921). 

(12) Spradlin % be ngs Motor Co., 178 Ky. 772, 
199 S. W. 1687, A. 1918B 990; Wallace v. 
Keystone ‘Auto con " 988 Pa. 110, 86 Atl. 699; Gordor 
v. Texas and Pacific Merc. & Mfg. Co. (Tex.). 
190 S. W. 748; Halverson v. Rlosser (Kan.). 168 


Co. (Kan. 1922), 203 Pac. 909; Donavan v. 
200 N .'s. 253, 121 Mis, Rep. 24. 
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GENERAL WELFARE V. STATE’S 
RIGHTS 


By Wayne B. Wheeler 


Significant changes in our fundamental 
law and governmental policy are today 
developing. There is a new emphasis on 
that part of the Constitution which de- 
clares one of its purposes, is to ‘‘ promote 
the general welfare.’? The very motives 
which were the inspiration of the doctrine 
of state’s rights are today altering or re- 
interpreting that doctrine for the public 
good. The Constitution was framed in 
an age when the smaller states were jeal- 
ous of the larger and fearful of their 
aggression or domination. Our need to- 
day is protection of all the states from 
lower ideals, cheaper standards of living, 
degradation of poverty, unfair compe- 
tition or alliance with vice in any of the 
forty-eight component parts of the nation. 
‘‘The general welfare’? demands a meas- 
ure of uniformity of standards in commer- 
cial intercourse, in general law and in the 
essential human relationships. 

The Eighteenth Amendment to the Con- 
stitution was the first important step in 
this new development in our national life. 
Its provision for ‘‘coneurrent power’’ to 
be exercised by the separate states and by 
the Federal government provided for a 
form of co-operation hitherto untried. It 
was made- necessary by the inability of 
any state or group of states to prevent the 
invasion of their territory by a traffic they 
had prohibited. One single state by fur- 
nishing a base of operations for that 
traffic could effectively thwart the opera- 
tion of the laws of any or all the other 
states. ‘‘To promote the general wel- 
fare,’’ forty-six states approved a Consti- 
tutional Amendment by which the states 
and the Federal government agreed to co- 
operate uniformly in the outlawry of the 
beverage liquor traffic. 

This new departure in our fundamental 
principles of government is the natural 





product of changing circumstances. The 
amount of co-operative effort necessary 
between the states has greatly multiplied 
since 1789. Then thirteen states with less 
than 4,000,000 people, had little interstate 
travel, commerce or communication. Each 
state was a unit, practically self-sufficient. 
It felt the need of associated effort only 
in emergencies. Today forty-eight states, 
with outlying possessions in both hemis- 
pheres, have 123,509,598 people closely 
connected by railroad, telegraph, tele- 
phone and mail. The table of the poorest 
is supplied with viands from every zone 
and country. Every clime pays its tribute 
to furnish the home or to clothe the 
laborer and mechanic. We travel across 
the continent in less time than men 
erossed the territory of a single state 
when the Constitution was adopted. 


EXPANSION IN INTERCOURSE 


This tremendous expansion in inter- 
course required the gradual extension of 
Federal authority to protect the public 
interests. There was no purpose to cur- 
tail the power of the states. There was, 
rather, the realization that no state alone 
could legislate for relationships woven 
into the fabrie of every other state and of 
foreign nations. Only the co-operation 
of all the states, through the Federal gov- 
ernment could safeguard this far-flung 
commerce, transportation and communi- 
cation. 

IMPLIED POWER 

The tendency to meet public necessity 
by extension of Federal authority has 
steadily grown ever since Chief Justice 
Marshall announced the doctrine of im- 
plied power, much of it centering about 
interstate commerce. Some of this legis- 
lation has taken a wide range, as in the 
Federal Liability Act. The taxing power 
has been used to extend the scope of Fed- 
eral power, as in the Harrison Narcotic 
Act. 

FEDERAL AND STATE CO-OPERATION 

The most striking illustrations of the 
extension of Federal authority for the 
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purpose of co-operation are shown under 
the authority conferred upon Congress to 
appropriate money, under which has de- 
veloped the doctrine of Federal aid to the 
states. Under this system the Federal Con- 
gress appropriates money for designated 
purposes to be expended with the states 
upon the condition that the state will 
appropriate a fixed amount for the same 
purpose. The appropriations which are 
annually made by Congress for the build- 
ing of highways, the improvement of the 
public health in connection with rural 
sanitation, the establishment of agricul- 
tural and mechanical colleges and in aid 
of agricultural education, for state and 
territorial soldiers’ homes, and the most 
recent act, that of the maternity and in- 
faney bill, are the most conspicuous ex- 
amples. These are cases in which Con- 
gress has unquestionably co-operated with 
the states in matters peculiarly within the 
jurisdiction of state legislation. 
TO PROMOTE FEDERAL PURPOSES 

In another class of cases Congress has 
sought the co-operation of the states in 
the aid of Federal purposes. The selective 
service draft act was one of the most 
striking examples of this. The facilities 
of the state, such as sheriffs, court clerks, 
militia officers, etc., were used to help the 
local draft boards. The same form of co- 
operation to aid a Federal purpose was be- 
hind the authority in Section 1014 of the 
Revised Statutes of the United States, 
authorizing state courts and magistrates 
to issue warrants of arrest for offenders 
against Federal laws. State courts have 
been empowered to act in naturalization 
of aliens. State officials are authorized 
to perform certain acts in issuing pass- 
ports. The Volstead Act permits filing of 
injunction suits in state courts to abate 
liquor nuisances. 

PUBLIC NECESSITIES 

Publie necessities have been behind 
other extensions of the Federal power for 
co-operative effort. Flood control, the 
campaign against the foot and mouth dis- 
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ease and the boll weevil, establishment of 
national forests and national parks and 
the irrigation and reclamation activities 
of the Federal government have all re- 
sulted from this need of co-operative 
effort to meet needs that could not be 
eared for by the states singly. 


CONCURRENT POWER 


The successful fight against the or- 
ganized liquor traffic was made possible 
by the application of this principle to the 
relation between Federal and state gov- 
ernments. The difficult task of adjust- 
ing seemingly conflicting authorities was 
solved in the adoption of the Eighteenth 
Amendment, under which, for the first 
time in the history of our country, con- 
currently, the national government and 
the separate states may legislate. This 
was the climax of co-operation between 
state and nation. The magnitude of the 
evil aimed at necessitated this action. 


Vice, crime, exploitation of human 
weakness, greed and brutality recognize 
no local boundaries. As one rotten apple 
in a barrel will spoil the barrelful, so an 
organized evil existing in one section or 
state will affect the remotest outpost of 
the nation. We are members one of an- 
other, so fully and so intimately, that no 
smaller unit than the entire nation was 
sufficient. 


The fight against the liquor traffic 
passed through many experiences which 
parallel those met in the campaign against 
child labor. It, too, tried the experiment 
of taking out of interstate commerce all 
liquors, destined to dry territories, to be 
used or sold in violation of state laws. 
This bill was vetoed by the President of 
the United States, supported by the De- 
partment of Justice, as an unwarranted 
exercise of legislation. On the repassage 
of the bill over the presidential veto, my- 
self and Hon. Fred Blue, Prohibition Com- 
missioner of West Virginia, fought this 
case through to the Supreme Court and 
won it. 
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This was not the full measure of co- 
operation between state and Federal gov- 
ernments on a social welfare policy. It 
was still insufficient to stop interstate rum 
smuggling. Even when amended to pre- 
vent the purchaser of liquor in wet ter- 
ritory from having it shipped to him in 
dry territory, it was evaded by the liquor 
traffic. We had driven the beverage in- 
toxicant trade from 95 per cent of the 
territory of the nation, containing 70 per 
cent of the population, but found that the 
remaining 5 per cent of territory was the 
rendezvous from which the liquor inter- 
ests could invade the dry communities 
and violate their laws. Inevitably we 
were forced to adopt the final measure 
for co-operation between state and Fed- 
eral government; an amendment to the 


Constitution, giving Congress and the 
states concurrent power to establish uni- 


form legislation that would be national 

in extent. 

CONCURRENT POWER THE CONSUMMA- 
TION OF CO-OPERATIVE POWER 


In determining the status of state and 
Federal legislation under concurrent 
power, we have established the following: 
It means equal power for state and nation 
to earry out the purposes of the Eigh- 
teenth Amendment. It is not conflicting 
but co-operative power. The court said: 


‘‘The second section of the Amendment 
does not enable Congress or the several 
states to defeat or thwart the prohibition 
but only to. enforce it by appropriate 
means. * * * Observe also the words 
of the grant which confines the concur- 
rent power given to legislation appro- 
priate to the purpose of enforcement.’’ 


The court also said that under the Eigh- 
teenth Amendment Congress was obli- 
gated to make the prohibition uniform 
and efficacious; that Congress could not 
legalize any liquors prohibited by the 
states, and the states could not legalize 
any liquors that were prohibited by the 
Tederal law. In other words, each unit 








of government could use the whole’ of its 
power granted under the Eighteenth 
Amendment. When either unit enacted 
legislation within the scope of its power 
the other unit of government could. not 
defeat or thwart it by legalizing what had 
been prohibited by the other unit of gov- 
ernment within the scope of its authority. 


The Federal authority has generally 
directed its attention to such violations of 
the Eighteenth Amendment as were na- 
tional in character, such as smuggling, 
large-scale production of illicit liquor, 
ete., leaving to the states the suppression 
of the violations of less importance. The 
Federal government, however, has the 
right to step in and exercise its authority 
when any state does not enforce the pro- 
visions of the amendment. If concurrent 
power is properly exercised, such action 
will not be needful since the amendment 
provides for the Federal and state govern- 
ment supplementing, rather than sup- 
planting the other’s authority. 


The principles thus established by legis- 
lation, affirmed by decisions of our highest 
court,. provide for 100 per cent co-opera- 
tion or team-work in state and Federal 
legislation for promotion of the general 
welfare. Probably the next popular 
cause to avail itself of this new develop- 
ment will be the Child Labor Movement. 
No state, singly, can successfully escape 
the evils attendant upon child labor. If 
one state sets a high standard for the pro- 
tection of its youth, another state, less 
scrupulous, may attract such capital as 
desires to employ children. The products 
of such factories will enter the first state 
where their lower costs of production will 
place, them in unfair competition with 
goods made by adult labor. The result 
may be the ruin of the factories which 
eannot employ children or the repeal of 
the state laws forbidding their employ- 
ment in order to meet such competition. 


Since the Supreme Court has declared 
unconstitutional the national Child Labor 
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Law, co-operative action of states and 
Fedéral government, based upon a Con- 
stitutional Amendment will probably 
effect what the states singly could not do. 

The next step forward in dealing with 
evils will probably be international co- 
operation. It may seem strange doctrine. 
but it is possible for the United States to 
go further.in its treaty-making power to 
outlaw certain evils than for the whole of 
Congress in dealing with the same sub- 
ject matter. For instance, the United 
States and Great Britain might negotiate 
a treaty against child labor manufac- 
tured goods, which at this time could not 
be prohibited by the Federal government 
because it is not specifically authorized to 
act upon this. If the treaty were ratified 
it would be binding upon the two nations. 
If, however, the treaty conflicted directly 
with a provision in the Constitution or at- 
tempted to prohibit what the Constitution 
specifically authorized, the treaty itself 
would give way to the Constitution. This 
power has not been used, but it has legal 
possibilities. The Senate would be slow 
to act affirmatively on any treaty which 
went beyond the power of Congress as 
above described, but névertheless a situ- 
ation might arise in the future when this 
ean and will be done. 

The old mottoes ‘‘E Pluribus Unum.”’ 
‘‘In Union There is Strength’’ and 
‘‘Tnited We Stand, Divided We Fall,’’ 
have new significance today. We are 
more conscious of our nationalism and less 
jealous of our local residents. We are 
more insistent on our rights as citizens 
of the American Republic than on our 
other rights as tax-payers in the village 
of Four Corners. We desire the ‘‘gen- 
eral welfare’’ to have precedence over 
other less important issues. In matters 
which are distinctly local or purely state- 
wide in extent, we leave to the state 
but we are availing ourselves of the co- 
operative force of national and state, au- 
thority to support national ideals and to 
suppress national evils. 





INTOXICATING LIQUORS—SUPPLEMENTAL 
PROHIBITION ACT 


JAMES EVERARD’S BREWERIES v. DAY, 
EDWARD & JOHN BURKE v. BLAIR 


44 Sup. Ct. 628 


(United States Supreme Court. Argued March 
4 and 5, 1924. Decided June 9, 1924) 


Supplemental Prohibition Act Nov. 23, 1921, 
§ 2 (Comp. St. Ann. Supp. 1923, § 10138%%4ccc), 
in so far as it prevents physicians from pre- 
scribing malt liquors for medicinal purposes, 
held a valid exercise of express power given 
Congress by Const. Amend. 18, to enforce pro- 
hibition by appropriate legislation. 


Suit by James Everard’s Breweries against 
Ralph A. Day, Prohibition Director of the State 
of New York, and others, and Edward & John 
Burke, Limited, against David H. Blair, ‘Com- 
missioner of Internal Revenue, and others. 
Decrees of dismissal, and plaintiffs appeal. 
Affirmed. 

Mr. Justice SANFORD delivered the opinion 
of the court. 

These two cases were heard together. They 
involve the single question whether Section 2 
of the Supplemental. Prohibition Act of Novem- 
ber 23, 1921, c. 134, 42 Stat. 222 (Comp. St. Ann. 
Supp. 1928, § 10138%éccc), is constitutional, in 
so far as it prevents physicians from prescrib- 
ing intoxicating malt liquors for medicinal pur- 
poses. This section of the Act provides: 

“That only spirituous and vinous liquor may 
be prescribed for medicinal purposes, and all 
permits to prescribe and prescriptions for any 
other liquor shall be void.” 

The Eighteenth Amendment to the Constitu- 
tion provides: 

“That ‘the manufacture, sale, or transporta- 
tion of intoxicating liquors within, the importa- 
tion thereof into, or the exportation thereof 
from the United States, * * * for beverage 
purposes is hereby prohibited’ (section 1), and 
that ‘Congress and the several States shall have 
concurrent power to enforce this article by 
appropriate legislation’” (section 2). 

The National Prohibition Act (41 Stat. 305 
[Comp. St. Ann. Supp. 1923, § 10138% et seq.]), 
enacted in pursuance of this Amendment, pro- - 
vides that no person shall “manufacture, sell, 
barter, transport, import, export, deliver, fur- 
nish or possess any intoxicating liquor’ except 
as authorized in the Act, and that all its pro- 
visions shall be liberaly construed to the end 
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that “the use of intoxicating liquor as a bever- 
age” may be prevented, title 2, § 3 (Comp. St. 
Ann. Supp. 1923, § 10138%4aa); that intoxicat- 
ing liquor “for non-beverage purposes” may be 
manufactured, sold, etc., “but only’ as pro- 
vided in the Act, and the Commissioner of In- 
ternal Revenue may issue permits therefor, Id., 
§ 3; that no one shall manufacture, sell or pre- 
scribe intoxicating liquor without first obtain- 
ing a permit from the Commissioner, section 
6 (section 10138%c); that no permit shall be 
issued for the sale of intoxicating liquor at re- 
tail except through a pharmacist licensed to 
dispense medicine prescribed by physicians, 
section 6; that no one shall be given a permit 
to prescribe intoxicating liquor except a li- 
censed practicing physician, section 6; that no 
one but a physician holding such pefmit shall 
issue any prescription for intoxicating liquor, 
section 7 (section 10138%cc); and that not 
more than a pint of “spirituous liquor” shall 
be prescribed for the same person within any 
period of ten days, section 7. 

Under the Regulations adopted by the Treas- 
ury Department after the passage of the Act, 
physicians obtaining permits were authorized 
to prescribe only distilled spirits, wines, and 
certain alcoholic medicinal preparations.  T. 
D. 2985. In October, 1921, pursuant to an opin- 
ion of the Attorney-General that the Commis- 
sioner might issue permits for the manufacture 
of beer and other intoxicating malt liquors, as 
well as whisky and vinous liquors, for medici- 
nal purposes (32 Op. Attys. Gen. 467), the 
Regulations were amended so as to authorize 
the Commissioner to issue permits for the 
manufacture of intoxicating malt liquors for 
medicinal purposes, and to permit physicians 
to prescribe them. T. D. 3239. 

In November Congress passed the Supple- 
mental Act now in question, containing in sec- 
tion 2, as has been stated, the provision that 
“only spirituous and vinous liquor may be pre- 
scribed for medicinal purposes,” and thit all 
prescriptions for any other liquor! and permits 
therefor shall be void. The direct effect of this 
provision is to prohibit physicians from pre- 
scribing intoxicating malt liquors for medicinal 
purposes, and the Commissioner from issuing 
permits authorizing such prescriptions. This 
section also limits prescriptions for vinous 
liquor to one-fourth of a gallon, containing not 
more than 24 per centum of alcohol, and pro- 
vides that the vinous and spirituous liquor 

(1) The word “‘liquor’ is used as meaning “in- 
toxicating liquor’’ as defined in the Prohibition 
Act (title 2, § 1 [Comp. St. Ann. Supp. 1923, § 
10138%]). including beer, ale, porter and any malt 
liquor containing one-half of one per centum of 


alcohol by volume and fit for use for beverage pur- 
poses. Supp. Act, § 1 (section 10138 4/5). 





prescribed for any person within any period of 
ten days shall not contain more than one-half 
pint of alcohol. 

James Everard’s Breweries, the plaintiff in 
the first case, is a New York corporation. Prior 
to the passage of the Prohibition Act it had 
been engaged in the manufacture and sale of 
beer and other intoxicating malt liquors. After 
the Treasury Regulations had been amended, it 
obtained a permit for the manufacture of in- 
toxicating malt liquor for medicinal purposes, 
and brewed a large quantity of beer, ale and 
stout for sale to pharmacists for resale on 
physician’s prescriptions. When the Supple- 
mental Act was passed it had on hand a large 
quantity of these intoxicating malt liquors 
which it could not thereafter sell in the con- 
duct of its business, and of which it could only 
dispose, after de-alcoholization, at a heavy loss. 

Edward & John Burke, Limited, the plaintiff 
in the second case, is a British corporation, en- 
gaged in bottling and distributing an intoxicat- 
ing malt liquor known as Guinness’s Stout. 
Prior to the passage of the National Prohibition 
Act it had maintained a branch of its business 
in New York. Early in November 1921, the 
Commissioner refused it a permit to sell such 
stout for medicinal purposes because of the 
pendency in Congress of the Supplemental Pro- 
hibition Bill. At the time of the passage of 
the Act it had on hand a large quantity of stout. 

Each of these corporations brought a suit in 
equity in the District Court to enjoin the Com- 
missioner of Internal Revenue and other federal 
officers from enforcing the provision of the 
Supplemental Act prohibiting the prescribing 
of intoxicating malt liquors for medicinal pur- 
poses, alleging that it was not authorized by 
the Eighteenth Amendment and was in conflict 
with other provisions of the Constitution.* 
Each of these bills was dismissed by the District 
Court, for want of equity.3 The plaintiffs then 

(2) In the Everard case the bill prayed that the 
Supp!emental Act be declared unconstitutional; and 
that the defendants be enjoined from interfering 
with the plaintiff in manufacturing intoxic&ting 


malt liquors for medicinal purposes and selling the 
same to pharmacists; from interfering with phar- 


. macists in purchasing and physicians in prescrib- 


ing such liquors for such purposes; and from re- 
fusing to issue permits to pharmacists and physi- 
cians for such purposes. In the Burke case the bill 
prayed that the defendants be enjoined from en- 
forcing the Act and Treasury Regulations in so 
far as they prohibited the plaintiff from selling 
stout to pharmacists for medicinal purposes; from 
interfering with the plaintiff in making such sales; 
and from refusing to issue to the plaintiff and to 
pharmacists and physicians permits for the sale, 
purchase and prescribing of such stout. 

(3) In the Everard Case, there was no opinion. 
In the Burke Case, the opinion was mainly based 
on the earlier opinion of the same court in Piel 
Bros. v. Day, 278 Fed. 223, which has been affirmed 
by the Circuit Court of Appeals, per curiam. 281 
Fed. 1022. 

In the Burke Case the opinion of Knox, Districz 
Judge, reads as follows: 

“Most, if not all of the matters of substance set 
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appealed directly to this court. Judicial Code, 
§ 238 (Comp. St. § 1215). 

The contention that this provision of the Sup- 
plemental Act is unconstitutional, is based pri- 
marily upon the grounds: That the Eighteenth 
Amendment merely delegates to Congress the 
authority to prohibit the traffic in intoxicating 
liquors for beverage purposes, and the control 
of the traffic in such liquors for non-beverage 
purposes is reserved to the several States; that 
while Congress possesses the incidental power 
to regulate the traffic in intoxicating liquors for 
non-beverage purposes so far as is reasonably 
necessary to make effective the prohibition of 
the traffic in such liquors for beverage pur- 
poses, this incidental power is limited to rea- 
sonable regulation and does not extend to com- 
plete prohibition; and that the prohibition of 
prescription for the use of intoxicating malt 
liquors for medicinal purposes is neither an 
appropriate nor reasonable exercise of the 
power conferred upon Congress by the Amend- 
ment and infringes upon the legislative power 
of the States in matters affecting the public 
health. 

(1, 2) It is clear that if the Act is within 
the authority delegated to Congress by the 
Eighteenth Amendment, its validity is not 
impaired by reason of any power reserved to 
the States. The words “concurrent power” as 
used in the second section of the Amendment 
“do not mean joint power, or require that leg- 
islation thereunder by Congress, to be effective, 
shall be approved or sanctioned by the several 
States or any of them”; and the power confided 
to Congress, while not exclusive, “is in no wise 
dependent on or affected by action or inaction 
on the part of the several States or any of 
them.” National Prohibition Cases, 253 U. S. 
350, 387, 40 Sup. Ct. 486, 488 (64 L. Ed. 946). 
And if the Act is within the power confided to 
Congress, the Tenth Amendment, by its very 
terms, has no application, since it only reserves 
to the States “powers not delegated to the 
United..States by the Constitution.” See Mc- 
Culloch v. Maryland, 4 Wheat. 316, 406, 4 L. Ed. 
579; Lottery Case, 188 U. S. 321, 357, 23 Sup. 
Ct. 321, 47 L. Ed. 492. 

We come then to the question whether this 
Act is within the power conferred upon Con- 
gress by the Eighteenth Amendment. By its 
terms the Amendment prohibits the manufac- 
forth in complainant’s bill as a basis for the re- 
lief asked, seem to be well within the ruling of 
Judge Garin in the case of Piel Bros. v. Day, 278 
Fed. 223, affirmed in 281 Fed. 1022. So far as the 
alleged discrimination of the Willis Campbell bill 
against malt liquors is concerned, I think that In 
so legislating Congress did not go without the 
bounds of any constitutional limitation. The within 


motion will be granted and complainant’s bill dis- 
missed.”’ 





ture, sale or transportation of intoxicating 
liquors for beverage purposes, and grants to 
Congress the power to enforce this prohibition 
“by appropriate legislation.” Its purpose is to 
suppress the entire traffic in intoxicating liquor 
as a.beverage. See Grogan v. Hiram Walker 
& Sons, 259 U. S. 80, 89, 42 Sup. Ct. 423, 66 L. 
Ed. 836, 22 A. L. R. 1416. And it must be re- 
spected and given effect in the same manner as 
other provisions of the Constitution. National 
Prohibition Cases, 253 U. S. 350, 386, 40 Sup. 
Ct. 486, 588, 64 L. Ed. 946. 


ri 3) The Constitution confers upon Congress 
the power to make all laws necessary and 
proper for carrying into execution all powers 
that are vested in it. Article 1, § 8, cl. 18. In 
the exercise of such non-enumerated or “im- 
plied” powers it has long been settled that Con- 
gress is not limited to such measures as are 
indispensably necessary to give effect to its 
express powers, but in the exercise of its dis- 
cretion as to the means of carrying them into 
execution may adopt any means, appearing to 
it most eligible and appropriate, which are 
adapted to the end to be accomplished and con- 
sistent with the letter and spirit of the Consti- 
tution. United States v. Fisher, 2 Cranch, 
358, 395, 2 L. Ed. 304; Martin v. Hunter’s 
Lessee, 1 Wheat. 304, 326, 4 L. Ed. 97; McCul- 
loch v. Maryland, supra, pages 421, 422; Ex 
parte Curtis, 106 U. S. 371, 372, 1 Sup. Ct. 381, 
27 L. Ed. 232; Legal Tender Case, 110 U. S. 
421, 440, 4 Sup. Ct. 122, 28 L. Ed. 204; In re 
Rapier, 143 U. S. 110, 134, 12 Sup. Ct. 374, 36 L. 
Ed. 93; Logan v. United States, 144 U. S. 263, 
283, 12 Sup. Ct. 617, 36 L. Ed. 429; Fong Yue 
Ting v. United States, 149 U. S. 698, 712, 13 
Sup. Ct. 1016, 37: L. Ed. 905; Lottery Case, 
supra, page 355 (23 Sup. Ct. 321); Hoke v. 
United States, 227 U. S. 308, 323, 33 Sup. Ct. 
281, 57 L. Ed. 523, 48 L. R. A. (N. S.) 906, Ann. 
Cas. 1913E, 905. Furthermore, aside from this 
fundamental rule, the Eighteenth Amendment 
specifically confers upon Congress the power 
to enforce “by appropriate legislation” the con- 
stitutional prohibition of the traffic in intoxi- 
cating liquors for beverage purposes. This en- 
ables Congress to enforce the prohibition “by 
appropriate means.” National Prohibition 
Cases, supra, page 387 (40 Sup. Ct. 486). 


(4) It is likewise well settled that where 
the means adopted by Congress are not pro- 
hibited and are calculated to effect the object 
intrusted to it, this court may not inquire into 
the degree of their necessity; as this would 
be to pass the line which cireumscribes the 
judicial department and to tread upon legisla- 
tive ground. McCulloch v. Maryland, supra, 
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page 423; Legal Tender Case, supra, page 450 
(4 Sup. Ct. 122); Fong Yue Ting v. United 
States, supra, page 713 (13 Sup. Ct. 1016). 
Nor may it enquire as to the wisdom of the 
legislation. Legal Tender Case, supra, page 450 
(4 Sup. Ct. 122); MaCray v. United States, 195 
U. S. 27, 54, 24 Sup. Ct. 769, 49 L. Ed. 78, 1 Ann. 
Cas. 561; Hamilton v. Kentucky Distilleries, 
251 U. S. 146, 161, 40 Sup. Ct. 106, 64 L. Ed. 
194. What it may consider is whether that 
which has been done by Congress has gone be- 
yond the constitutional limits upon its legis- 
lative discretion. Ex parte Curtis, supra, page 
373 (1 Sup. Ct. 381). 

(5) It is clear that Congress, under its ex- 
press power to enforce by appropriate legisla- 
tion the prohibition of traffic in intoxicating 
liquors for beverage purposes, may adopt any 
eligible and appropriate means to make that 
prohibition effective. The possible abuse of a 
power is not an argument against its existence. 
Lottery Case, supra, page 363 (23 Sup. Ct. 
321); Hamilton v. Kentucky Distilleries, supra, 
page 161 (40 Sup. Ct. 106). And it has been 
held that the power to prohibit traffic in intoxi- 
eating liquors includes, as an appropriate 
means of making that prohibition effective, 
power to prohibit traffic in similar liquors, al- 
though non-intoxicating. Purity Extract Co. 
v. Lynch, 226 U. S. 192, 33 Sup. Ct. 44, 57 L. Ed. 
184; Ruppert v. Caffey, 251 U. S. 264, 40 Sup. 
Ct. 141, 64 L. Ed. 260. 

(6) The ultimate and controlling question 
then is, whether in prohibiting physicians from 
prescribing intoxicating malt liquors for 
medicinal purposes as a means of enforcing the 
prohibition of traffic in such liquors for bever- 
age purposes, Congress has exceeded the con- 
stitutional limits upon its legislative discretion. 

In enacting this legislation Congress has 
affirmed its validity. The determination must 
be given great weight; this court by an un- 
broken line of decisions having “steadily ad- 
hered to the rule that every possible presump- 
tion is in favor of the validity or an act of 
Congress until overcome beyond rational 
doubt.” Adkins v. Children’s Hospital, 261 U. 
S. 525, 544, 43 Sup. Ct. 394, 396 (67 L. Ed. 785, 
24 A. L. R. 1238). 

We cannot say that prohibiting traffic in in- 
toxiciting malt liquors for medicinal purposes 
has no real or substantial relation to the en- 
forcement of the Eighteenth Amendment, and 
is not adapted to accomplish that end and make 
the constitutional prohibition effective. The 
difficulties always attendant upon the suppres- 
sion of traffic in intoxicating liquors are notori- 
ous. Crane v. Campbell, 245 U. S. 304, 307, 38 
Sup. Ct. 98, 62 L. Ed. 304. The Federal Govern- 





ment in enforcing prohibition is confronted 
with difficulties similar to those encountered 
by the States. Ruppert v. Caffey, supra, page 
297 (40 Sup. Ct. 141). The opportunity to 
manufacture, sell and prescribe intoxicating 
malt liquors for “medicinal purposes,” opens 
many doors to clandestine traffic in them as 
beverages under the guise of medicines; facili- 
tates many frauds, subterfuges and artifices; 
aids evasion; and, thereby and to that extent, 
hampers and obstructs the enforcement of the 
Eighteenth Amendment. A provision in a 
revenue act which tends to diminish the oppor- 
tunity for clandestine traffic in avoidance of 
the tax, has a reasonable relation to its en- 
forcement. United States v. Doremus, 249 U. 
S. 86, 94, 39 Sup. Ct. 214, 63 L. Ed. 493. 

Nor can it be held that the Act is an arbitrary 
and unreasonable prohibition of the use of 
valuable medicinal agents. 

When the bill was pending in Congress the 
Judiciary Committee of the House of Repre- 
sentatives held an extended public hearing, in 
which it received testimony, among other things, 
on the question whether beer and other intoxi- 
cating malt liquors possessed any substantial 
medicinal properties. Hearings before House 
Judiciary Committee on H. R. 5033, Serial 2, 
May 12, 13, 16, 17, 20, 1921. On the informa- 
tion thus received the committee recommended 
the passage of the bill. H. R., 67th Cong., 1st 
sess., Rep. No. 224.4 And in the light of all 
the testimony Congress determined, in effect, 
that intoxicating malt liquors possessed no sub- 
stantial and essential medicinal properties 
which made it necessary that their use for 
medicinal purposes should be permitted, and 
that, as a matter affecting the public health, it 
was sufficient to permit physicians to prescribe 
spirituous and vinous intoxicating liquors in 
addition to the non-intoxicating malt liquors 

(4) In its report the committee said: ‘The evi- 
dence presented to the committee to the effect that 
beer has never been recognized as a medicine was 
overwhelming. The United States Pharmacopoeia 
has never listed it as a medicine. One hundred 
and four of the leading physicians and scientists 
in the nation signed the following statement: ‘The 
undersigned physicians of the United States desire 
to place on record their conviction that the manu- 
facture and sale of beer and other malt liquors 
for medicinal purposes should not be permitted. 
Malt liquors never have been listed in the United 
States Pharmacopoeia as official medicinal reme- 
dies. They serve no medical purpose which can 
not be satisfactorily met in other ways, and that 
without the danger of cultivating the beverage use 
of an alcoholic liquor.’ Several thousand other 
physicians signed the above, or a similar state- 
ment, and presented it to the committee. The at- 
torney for the Anheuser-Busch Co. (Inc.) appeared 
before the committee and called attention to the 
fact that if beer was permitted as a medicine it 
would be impossible to enforce the prohibition law. 
There was only one doctor who appeared before the 
committee in favor of beer as a medicine, and the 
New York County Medical Association, the official 
medical association of New York, denied that he 


spoke for them in favoring beer for medicinal pur- 
poses.”” 
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whose manufacture and sale is permitted under 
the National Prohibition Act. 

Neither beer nor any other intoxicating malt 
liquor is listed as a medicinal remedy in the 
United States Pharmacopeia. They are not 
generally recognized as medicinal agents. There 
is no consensus of opinion among physicians 
and medical authorities that they have any 
substantial value as medicinal agents; and 
while there is some difference of opinion on 
this subject the question is, at the most, de- 
batable. And their medicinal properties, if 
any, may, it appears, be supplied by the use of 
other available remedies. That the opinion is 
extensively held that the prohibition of pre- 
scription of malt liquors is a necessary and 
proper means to the suppression of the traffic 
in intoxicating beverages likewise appears from 
the legislation in many States, under which 
such prescriptions are not permitted. 

The distinction made by Congress between 
permitting the prescription of spirituous and 
vinous liquors while prohibiting the prescrip- 
tion of malt liquors, is not plainly unreasonable 
or without a substantial justification, based 
upon their essential differences. 

We find, on the whole, no ground for dis- 
turbing the determination of Congress on the 
question of fact as to the reasonable necessity, 
in the enforcement of the Eighteenth Amend- 
ment, of prohibiting prescriptions of intoxicat- 
ing malt liquors for medicinal purposes. See 
Radice v. State of New York, 264 U. S. —, 44 
Sup. Ct. 325, 68 L. Ed. —. 

It cannot be said that its action in this re- 
spect violated any personal rights of the ap- 
pellants protected by the Constitution. That it 
did not take their property in violation of the 
Fifth Amendment, is clear. Ruppert v. Caffey, 
251 U. S. 264, 301, 40 Sup. Ct. 141, 64 L. Ed. 
260, and cases there cited. 

We are unable to say that the provision of 
the Supplemental Act is an arbitrary and un- 
reasonable exercise of the power vested in Con- 
gress by the Eighteenth Amendment or that it 
is not “appropriate legislation” for its enforce- 
ment. 

The decrees of the District Court are 

Affirmed. ‘as sasagnieinaiid 

NOTE—Act of Congress Prohibiting Physi- 
cians From Prescribing Intozicating Malt 
Liquors Held Valid—The importance of the 


reported case was thought to justify its publica- 
tion, although there are no annotations. 


BOOK REVIEWS 
BLACK ON BANKRUPTCY 


The West Publishing Company has just 
issued a onevolume work on the Law and 











Practice in Bankruptcy, by Henry Campbell 
Black, LL.D., author of Black’s Law Dictionary, 
and of treaties on Judgments, Constitutional 
Law, Income Taxes, Rescission of Contracts, 
Judicial Precedents, etc. The book is one of 
the Hornbook Series. 


The object of the work is to present to the 
general practitioner and to students and in- 
structors in the law schools a convenient and 
useful compendium of the principles of the 
law and practice in Bankruptcy. While there 
is no pretense of exhaustiveness in the citation 
of authorities, still the purpose has been to 
give the reader a sufficient guide to the leading 
cases and to the latest, most authoritative, and 
most interesting decisions on the subject. These 
citations have been brought down to the close 
of the year 1923. The general orders in Bank- 
ruptcy, which are practically a substantive part 
of the law itself, and the official forms have 
been included, and the text of the Bankruptcy 
Act, as it now stands, with all repealed matter 
stricken out and all amendments incorporated, 
is printed in the appendix. 


The work is divided into thirty-four chapters 
and an appendix. It contains 767 pages of 
text, and is bound in buckram. 


ARBITRATION TREATIES AMONG THE 
AMERICAN NATIONS 


The Carnegie Endowment for International 
Peace, through the Oxford University Press, 
New York, has just issued a volume containing 
the Arbitration Treaties among the American 
Nations to the close of the year 1910. The book 
is edited by William R. Manning, for several 
years past attached to the Division of Latin- 
American Affairs of the Department of State 
at Washington. 

Before the outbreak of the World War, the 
Division of International Law of the Carnegie 
Endowment for International Peace undertook 
the collection of all treaties of arbitration with 
the view of publishing a series of volumes con- 
taining them in a systematic arrangement and 
in their original languages, as well as in Eng- 
lish translation where the original text was not 
in English, but the war effectually stopped the 
work of collection so far as European coun- 
tries were concerned. It was practicable never 
theless to continue the collection of treaties 
between th nations of the American Continent, 
and it was decided to issue them in this 
English edition. 


The book is bound in red cloth and contains 
472 pages. 
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1. Attorney and Client—Stipulation on Note.— 
Where the holder of a note containing a stipulation 
by the maker for the payment of attorney’s fees, 
in addition to principal and interest, places the 
note in the hands of an attorney at law for collec- 
tion, under a contract by the terms of which the 
attorney is to collect the note for the attorneys 
fees therein provided for, and is to charge the 
holder nothing if the maker, in response to the 
notice to be given under the provisions of Civil 
Code 1910, § 4252, should pay the note on or before 
the return day of the contemplated action thereon, 
and where, after the notice is duly given, suit is 
filed prior to the return day, and the plaintiff and 
the defendant on or before the return day enter 
into and execute an agreement that upon the pay- 
ment of the accrued costs and the furnishing of 
additional security the plaintiff will cause the dis- 
missal of the suit and extend the maturity of the 
note for 60 days thereafter; the agreement will 
preclude a recovery of the attorney’s fees in the 
action so instituted, either by the plaintiff himself 
or by the attorney prosecuting the suit in the name 
of his client for the recovery of such fees. The 
plaintiff himseif not being entitled to recover such 
fees, ne‘ther is his attorney. The defendant hav- 
ing filed a special plea in this case setting up the 
facts stated above, and the plea being indisputably 
established by the evidence, the court did not err 
in directing a verdict in favor of the plea and in 
denial of the right of the plaintiff's attorney to a 
judgment for attorney's fees.—Gower v. Roberts, 
Ga., 122 S. E. 796. 


2. Automobiles—Manufacturer Liable for Acci- 
dent.—In action against automobile manufacturer 
for death due to overturning of automobile. an 
instruction permitting a recovery, if car was caused 
to overturn because of defective tire, was not ob- 
jectionable, in that plaintiff's theory was that the 
defective condition of the tire caused the car to 
leave the roadway and drop down 8 or 10 inches 
and then overturn, as it is unnecessary for an in- 
struction to submit all of the intermediate steps 
occurring between the cause and its final effect.— 
Smith’s Adm’r v. Ford Motor Co., Ky., 261 S. W. 


3.—Under Control.—In action for death caused 
when driver of automobile in which decedent was 
riding drove upon curb and against tree when try- 
ing to pass defendant’s automobile when driver 
thereof turned to drive into driveway, evidence held 
to sustain verdict finding driver of passing ca: 








negligent in not having it under control.—Gose v. 
True, Ia., 198 N. W. 528. 


4. Banks and Banking--Cashier.—Where, but for 
representation of bank cashier that directors had 
agreed to pay interest on daily balances of check- 
ing account, depositor wou.d have withdrawn 
money and otherwise invested it, and directors had 
permitted cashier to manage bank, both bank and 
its receiver held estopped to claim immunity from 
liability on cashier’s agreement.—Stevens v. Mont- 
fort State Bank, Wis., 198 N. W. 600. 


5. Debt Set-Off.—The right to set-off debts 
as between individuals is applicable as well be- 
tween bank and a depositor.—Hammons v. Grant, 
Ariz., 225 Pac. 485. 


6.——Forged Check.—A depositor’s release to his 
own bank has no effect on the claim of that bank 
against the person who obtained that bank’s 
money on forged indorsement of check.—American 
a rs. Bank v. Yorkville Bank, N. Y., 204 


, 2 Stockholder’s Liability.—Under section 3419, 
Hemingway's Code, the double liability of a stock- 
holder accrues and is fixed at the full amount of 
his stock when the bank is rut in course of liquida- 
tion and it is reasonably apparent that the 2 
of the bank will not be sufficient to pay the de- 
positors; and such claim against the estate of a 
deceased stockholder is barred under section 2107, 
Code of 1906, and amendment (Hemingway's Code, 
§ 1775), unless probated, where stockholder dies 
after liability accrues.—Board of Bank Examiners 
v. Grenada Bank, Miss., 99 So. 903 


8. Stockholder’s Loan.—A bank stockholder 
held not entitled on bank’s liquidation to have a 
loan, made by him to bank prior thereto, applied in 
satisfaction of his stockholder’s liability, provided 
by Rev. St. arts. 459, 552, although it was stock- 
holder’s understanding at time of loan that it was 
= a Fag eee — Canoe v. Hopper, Tex., 261 


9. Bills and Notes—Consideration.—In action on 
notes, which defendants claimed to have indorsed 
as sureties, after delivery and acceptance, without 
further consideration moving to them, evidence 
that defendants were officers and stockholders of 
company executing notes, which were given to 
extend time for payment of past-due indebtedness. 
held relevant as tending to show that they had 
interest to be served by proposed indulgence.- 
aa v. Hofmayer Dry Goods Co., Ala., 99 

0. . 











10.——Consideration.—The fact that the note was 
executed to renew and secure an indebtedness 
upon a prior note payable to the plaintiff and two 
others, as heirs of a certain estate, and to secure 
also an account payable to a corporation in which 
she was a stockholder, rather ‘than for an indebt- 
edness owing solely to the pla‘ntiff herself, did not 
render the instrument lacking in consideration. 
“If there be a valid consideration for the promise, 
it matters not from whom it is moved; the prom- 
isee may sustain his action, though a stranger to 
the consideration.’’ Civil Code 1910, § 4249.— 
Worsham v. Penn, Ga., 122 S. B. 817. 


11.—Fraud Waived.—If a party is induced by 
fraudulent acts to execute a note, and afterwards 
renews the note, with full knowledge of the fraud, 
then such renewal would operate as a waiver of 
his right to urge the same as a defense against 
said renewal note.—Farmers’ State Bank v. Har- 
rington, Okla., 225 Pac. 705. 


12.——Indorser.—Under Uniform Negotiable In- 
struments Act, §§ 63, 64, one writing his name on 
back of a note before delivery was an “indorser’”’ 
and entitled under Vernon's Ann. Civ. St. Supp. 
1922, arts. 6001—89, 6001—113, to notice of non-pay- 
ment at maturity.—Waters v. Atlanta Nat. Bank, 
Tex., 261 S. W. 153. 


13.——Stamping.—Act Oct. 3, 1917, which by sec- 
tion 807(6) requires the stamping of promissory 
notes and the amount thereof, does not make an 


unstamped note invalid, nor exclude it as evi- 
dence.—Ockenfels v. Boyd, U. S. C. C. A., 297 
Fed. 614. 

14. Brokers—Bad Accounts.—-In action for com- 


missions on sale of preferred stock, under contract 
for commission of 15 per cent of price paid to com- 
pany, plaintiff cannot hold defendant liable to ex- 
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tent of commissions for its failure to collect or 
attempt to coliect subscriptions from persons not 
financially responsible.—Williams v. Yellow Pine 
Box & Lumber Co., Wash., 225 Pac. 433. 


15. Bu'lding and Loan Associations—Unmatured 
Stock.—In an action by a receiver of an insolvent 
building and loan association to foreclose a mort- 
gage on real estate given by a borrower who is a 
member and the owner of unmatured running stock 
therein pledged as collateral security for said loan, 
said borrower is not entitled to have credited on 
his loan the dues theretofore paid on his unma- 
tured oe stock.—Bayless v. Baird, Ohio, 143 
N. E. 703. ° 


16.  Carriers—Alighting From Car.—As negli- 
gence of street railway could not be inferred from 
fact that plaintiff's heel caught while alighting 
from street car, doctr’ne of res ipsa loquitur was 
not applicable.—Coleman v. Boston Elevated Ry. 
Co., Mass., 143 N. Et 819. 


17.—tLive Stock Lien.—In view of U. S. Comp. 
St. §§ 8651, 8652, making it carrier’s duty to unload 
live stock, confined in car for 28 hours, into prop- 
erly equipped pens for feed, water and rest, car- 
rier may take stock to stable off right of way, and 
have same lien for care as if caring for them on 
yr right of way.—Terrill v. Payne, N. H., 124 Ati. 


18.——Party on Bond.—Owner of an automobile 
stage line, operated under certificate of convenience 
and necessity issued by department of public 
works, and surety on bond! were properly joined in 
action by passenger for personal injury.—Hayes v. 
Staples, Wash., 225 Pac. 417. 


19. Constitutional Law—Gasoline Stations.—An 
ordinance permitting erection of a gasoline service 
station, only under permit to be issued by city 
council, which might deny same if found to be 
against public interest, held not unconstitutional 
under Const. U. S. Amend. 14 or Const. Wash. 
art. 3, 3, 12, nor as vesting unrestrained dis- 
cretion in the council.—State v. Fleming, Wash., 
225 Pac. 647. 


20.— Inheritance Tax.—Inheritance Tax Law 
1928, § 1, subd. 4, applying the tax to all estates of 
deceased persons who died since April 1, 1921, 
“which estates remain undistributed on the date 
when the act takes effect,’’ applies generally and 
equally to all estates ‘remaining undistributed on 
the date specified,’ and is not class legislation 
within Const. art. 5, § 26, nor in violation of due 
process clause (article 3, § 27.)—State v. District 
Court, Mont., 225 Pac. 804. 


21.—Labor Law.—Rev. Code 1919, § 10014, as 
amended by Laws 1923, c. 308, § 1, limiting the 
hours which any person shall compel any woman, 
girl, or child under the age of 16 years, to labor. 
and providing a penalty for a violation of same. 
is not unconstitutional as violative of Const. U. S. 
Amend. 14; Const. S. D. art. 6, §§ 1, 2, 18.—State 
vy. Collins, S. D., 198 N. W. 557. 


22.—Public Service.—A state in the exercise of 
its police power may regulate rates to be charged 
by an electric and power company, and the exer- 
cise of such power is not an “impairment of the 
obligations of contracts’ nor the “‘taking of prop- 
erty’? without due process of law in a constitutional 
sense.—United States v. Oklahoma Gas & Electric 
Co., U. S. C. C. A., 297 Fed. 575. 


23. Commerce—Attachments.—That rolling stock 
of foreign railroad company was being used in in- 
terstate commerce and amount due that company 
on: traffic balances arose out of interstate trans- 
actions, held not to prevent attachment or garnish- 
ment.—Atchison, T. & S. F. Ry. Co. v. Wells, U. 
S. S. C., 44 Sup. Ct. 469. 


24.——-Statutes of Limitation.—Transportation 
Act, § 438 (Comp. St. Ann. Supp. 1923, § 8604a). 
making it unlawful for a common carrier to pro- 
vide a shorter period for giving notice of claims 
than 90 days, for filing claims than four months 
and for institution of suits than two years, the 
period for institution of suits to be computed from 
the day carrier gives notice that claim has been 
disaliowed, govern the relationship between shipper 
and carrier with regard to suits for damages on 
shipments of freight to the exclusion of all state 
laws, and to that end this section has the effect 
of a statute of limitations, and state laws to the 
contrary do not apply, under Rev. St. § 721 (Comp. 





St. § 1538).—Hartness v. Iberia & V. R. Co., U. S. 
D. C., 297 Fed. 622. 

25. Copyrights—Motion Picture.—Owner of copy- 
right who has licensed dramat:c reproduction can- 
not produce play in motion pictures without con- 
sent of licensee.—Underhill v. Schenck, N. Y., 143 
N. E. 773. 

26. Corporations—Bad Debts.—Directors held not 
liable as for neglect in failing to collect indebted- 
ness due from related corporation which was 
whoily unable to pay it.—Storrs v. James Butler 
Grocery Co., N. J., 124 Atl. 504. 

27.——Reorganization.—Where reorganization plan 
provided for exchange of stock of new corporation 
for voting trust certificates issued against stock 
in old corporation, and the court, with notice to 
holders of voting trust certificates, limited the 
time for such exchange, the trustee of the voting 
trust could not, after expiration of such period, 
compel exchange of stock of old corporation held 
by it, since such exchange, without the presenta- 
tion of the voting trust certificates, would be in 
violation of the reorganization agreement, and 
since the court had discretion to deny petition, 
which would have extended the time limited.—I. M. 
Tayior & Co. v. Deep Sea Fisheries, U. S. C. C. A., 
297 Fed. 545. 

28.— Stock Deliveries —Where treasurer of 
pledgor corporation, also treasurer of pledgee, kept 
safe in which different compartments were as- 
signed to use of each company, and, when resolu- 
tion to pledge stock and directions to him to hold 
it as trustee for pledgee became effective, he put 
certificates in pledgee’s iron box, which he re- 
turned to safe, where stock remained until re- 
issued to himself as trustee for pledgee, there was 
an actual and sufficient delivery.—International 
Stevedoring Co. v. Frank Waterhouse & Co., 
Wash., 225 Pac. 420. 

29. Frauds, Statute of—Buyers’ Acceptance.— 
That seasonable goods were of less value when re- 
turned for non-conformity to sample does not affect 
the buyer’s right to reject under Code, art. 83, § 
25, subsec. 2, and held the court improperly per- 
mitted seller’s witness to testify as to such de- 
preciated value.—Karwacki v. Holtsberg, Md., 124 
Atl. 410. 

30.— Specific Quantity.—A contract for 42 pieces 
of shirting at $2.35 a yard, not mentioning number 
of yards in a piece, held within statute, in absence 
of proof of a custom as to yardage.—Le Roy Silk 
Mills, v. Majestic Shirt Co., N. Y., 204 N. Y. S. 52& 

31.—Stock Subscription.—Under section 4779, 
Code 1906 (section 3123, Hemingway’s Code), an 
oral subscription for $100 worth of stock in a cor- 
poration is void, where the stock is not delivered 
nor payment made thereon by the subscribing pur- 
chaser.—Mayhaw Canning & Preserving Co. v. 
Cohen, Miss., 99 So. 896. 


32. Fraudulent Conveyances—Other Property.— 
If a conveyance is executed to defraud creditors, it 
does not matter that it would not harm any one 
if not voided, because the debtor has other prop- 
erty ample in amount within reach of creditors.— 
Hansen v. First Nat. Bank, Ia., 198 N. W. 505. 

33.—To Wife.—The conveyance by a husband to 
his wife of the homestead is not a fraudulent act 
as against creditors who have no enforceable rights 
thereupon.—Farmers’ State Bank v. Weisenhaus, 
N. D., 198 N. W. 673. 


34. Highways—Walking.—Within Comp. Laws 
1915, § 4818, requiring drivers of motor vehicles to 
slow down on approaching pedestrians ‘‘walking in 
the highway,’ a boy roller skating thereon was 
“walking in the highway,” since the word ‘‘walk” 
springs from ‘‘wealcan’’ meaning ‘‘to roll’ or 
“toss oneself about,’’ and the statute includes all 
persons in the highway, standing or moving by 
use of legs and feet.—Nordman vy. Mechem, Mich., 
198 N. W. 586. 


35. Husband and Wife—Bank, Deposits.—Where 
depositor, surety with others on note to bank of 
bankrupt, on renewal thereof, transferred deposit, 
proceeds of community property, to wife’s name, 
with bank's consent, bank cou.d not assail validity 
of transfer.—Atlanta Nat. Bank v. Map, Tex., 261 
Ss. W. 191 

36. Infants—Guardian.—In suit to quiet title, 
failure of court to appoint guardian ad litem for 
defendant female 19 years of age when the suit 
was filed, was no ground for vacating judgment, 
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she being of full age for the purpose of suit, in 
view of Rev. St. 1919, § 370, defining minors, and 
article 2 of chapter 12, providing for the appoint- 
ment of guardian ad litem, but not fixing age of 
infants.—Audsley v. Hale, Mo., 261 S. W. 118. 


37. Insurance—Accident.—Fact that accident oc- 
curred on boat on inland lake, instead of on public 
highway, did not preclude recovery under public 
liability policy, if accident was otherwise within 
bond.—Kalamazoo Auto — Co. v. Travelers’ 
Ins. Co., Mich., 198 N. W. 579. 


38.——Automobile.—Indemnity policy against con- 
version of automobile by conditional vendee requir- 
ing assured to give immediate notice of any event 
which may become basis of claim by assured held 
not to require assured to notify company of de- 
fault of conditional vendee in payments on car.— 
Lozier Automobile Exch. v. Interstate Casualty Co., 
Ia., 198 N. 01. 


39.——Life Insurance.—Beneficiary of a certifi- 
cate was entitled to the proceeds thereof where 
insured’s absence was unexplained for seven years, 
though she was remarried and was not a bene- 
ficiary within the certificate when the action was 
brought, where the society accepted premiums on 
the certificate from her both before and after her 
remarriage.—Fordyce v. Modern Woodmen of 
America, Wash., 225 Pac. 434. 


40.—Marine.—Where an open marine policy 
limited the time within which action must be 
brought, but negotiable certificates covering indi- 
vidual shipments contained no such provision, and 
insurer did not bring such limitation to attention 
of a transferee for value of the certificates. deny 
liability within one year of loss, or set up limita- 
tion, failure to commence action within one year 
did not bar recovery.—Graham Bros. v. St. Paul 
Fire & Marine Ins. Co., N. Y., 204 N. Y. S. 551. 


41.——Theft.—Insurer against theft waived form 
of proof of loss in strict compliance with policy in- 
suring diamond, where insurer investigated prem- 
ises where claimed loss occurréd, and the facts 
and circumstances, through its agents, and de- 
manded no further proof of loss than that fur- 


nished.—Kroloff v. Southern Surety Co., Ia., 198 
N. W. 629. 
42.—Theft.—Person engaged in storing, repair- 


ing and selling automobiles, to whom an automo- 
bile was consigned for sale “‘subject to offer,” held 
to be bailee, and not in automobile owner’s “serv- 
ice,””’ within policy insuring against theft, except 
by persons in owner’s service.—Ludwig v. Pacific 
Fire Ins. Co., N. Y., 204 N. Y. S. 465. 


43. Insurrection and Sedition—Criminal Syndi- 
calism.—That part of Criminal Syndicalism Act, § 
2. subd. 4, which declares that any person who 
‘is’? a member of any organization, etc., the pur- 
pose of which is to advocate, teach, etc., criminal 
syndicalism, as said offense is defined in section 1 
of such act, is guitly of felony is not, unconstitu- 
tional as permitting conviction under the act 
though convicted person had no knowledge of al- 
leged criminal character of organization.—People 
v. Wagner, Calif., 225 Pac. 464 


44. Internal Revenue—Business Trusts.—‘*Massa- 
chusetts trusts,’’ *not organized under or deriving 
any quality or benefit from any statute. are not 
within Revenue Act 1916, § 407 (Comp. St. § 5980a 
et seq.), requiring payment of special excise tax 
by every corporation or association organized un- 
der laws of United States or any state, but are ‘‘as- 
sociations,’’ within Revenue Act 1918, § 1000(a), 
being Comp. St. Ann. Supp. 1919, § 5980n, providing 
that every domestic corporation shall pay a special 
franchise tax, and section 1 (Comp. St. Ann. Supp. 
1919, § 637114,a) defining the term “corporation” 
to include “associations’’ and stock companies.— 
Hecht v. Malley, U. S. S. C., 44 Sup. Ct. 462. 


45. Licenses—Gasoline and Garage.—License tax 
by ordinance may be levied by city of Carson un- 
der its amended charter (St. 1921, p. 144) upon a 
dealer in gasoline who is also a licensed garage 
keeper, the sale of gasoline not being essentially 
a part of the garage business, as a “‘garage’’ is a 
station at which motor cars can be. sheltered, 
stored, repaired, cleaned and made ready for use, 
or place for private storage of a motor car; a 
stable for motor. cars.—Red Arrow Garage & Auto 
Co. v. Carson City, Nev., 225 Pac. 487. 





46. Master and Servant-—Abandoned Service.— 
Where chauffeur, who after taking employer to his 
place of business, was instructed to return to em- 
ployer’s home, in disobedience of instruct.ons 
visited his brother’s home, held that he abandoned 

_ employer's service, relieving employer a liabil- 
ity.—Phillipson v. Moore, N. Y., 204 N. Y. S. 5 


47.—Blood Pressure.—Where exertion required 
in moving car in course of employment produced an 
increase in blood pressure resulting in rupture of 
artery and causing death of employee afflicted with 
arteriosclerosis, the employer was liable for com- 
pensation.—Samoskie v. Philadelphia & Reading 
Coal & Iron Co., Pa., 124 Atl. 471. 


48.—Report to Industrial Board.—Report of ac- 
cident by here to Industrial Accident Board 
under G. L. c. 152, § 19, is not admissible in evi- 
dence as an admission against employer, when sued 
in action at law, and such reports are not public 
records, under chapter 66, § 10, relating to inspeo- 
tion by public.—Gerry v. iste wred Consol. St. Ry. 
Co., Mass., 143 N. E. 694 


49. Municipal ccialninliiniiasdhimanitiie —This 
ease is controlled by the ruling of this court in 
Smith v. City of Atlanta, 21 Ga. App. 172, 173, 9% 
S. E. 1022, where the allegations of negligence were 
almost, if not quite, identical. The amendment to 
the petition, setting up negligence on the part of 
the city, in that it failed to observe and enforce 
the provisions of the ordinance made by itself for 
the guidance and control of its citizens. relative 
to the kind and character of materials with which 
it would permit certain sidewalks to be con- 
structed. fails to indicate that the defendant was 
thus guilty of negligence per se by exposing the 
plaintiff to unnecessary peril or danger, and fails 
to show how or why the wood block material ac- 
tually used in the construction was of such char- 
acter as to render the sidewalk inherently hazard- 
ous or unsafe to pedestrians, so as to constitute 
the proximate cause of the injury. The court, did 
not err in sustaining defendant’s motion in the 
nature of a general demurrer and dismissing the 
_— -—Wood v. City of Atlanta, Ga.. 122 S. E. 


50.——Sidewalks.—Where a pedestrian was in- 
jured by falling on icy sidewalk constructed across 
driveway of school premises, city was not liable 
merely because driveway which was properly con- 
structed caused water from premises to flow onto 
and across sidewalk which dipped slightly toward 
a“ — v. City of Waterloo, Ia., 198 


51. Parent and Child—Son’s Negligence.—Father 
is not liable for injuries caused by son’s negligent 
oneration of motorcycle, on ground of agency, in 
absence of allegations that son was engaged in 
af — .—Hopkins v. Droppers, Wis., 198 


52. Physicians and Surgeons—Chiropodists.—To 
require a chiropodist to obtain the education and 
license of a physician and surgeon, an osteopath, 
or a chiropractor, is not a reasonable regulation.— 
State v. Armstrong, Idaho, 225 Pac. 491. 


53. Removal of Causes—Claims Under Federal 
Law.—The complaint in a suit to cancel an oil and 
gas lease, executed under Act May 27, 1908, by the 
guardian of a minor, who was a full-blood Choctaw 
Indian, held to assert claims arising under federal 
law, and Kr under Judicial Code, §§ 24, 28 
(Comp. St. $§ 991, 1010), properly removed to and 
us in a federal court.—Jackson v. Gates Oil Co., 
U. 8S. C. C. A., 297 Fed. 549. 


54. Sales—Acceptance.—Where contract provided 
for the manufacture of machines according to a 
model or pattern out of specified material, there 
was no implied warranty on the part of the manu- 
facturer that the machines manufactured in ac- 
cordance with such pattern out of such material 
were reasonably fit for the purpose for which they 
were intended.—Christopher Press Controller Co. 
v. N. S. Sherman M. & I. Wks., Okla., 225 Pac. 505. 


55.——Bill of Sale.—Buyer could not recover dam- 
ages for breach of warranty in sale of second-hand 
automobile, where no bill of sale was delivered to 
buyer, as required by Complete Tex. St. 1920 (Pen. 
Code), art. sn —Fulwiler Motor Co. v. Walker, 
Tex., 261 S. 147. 














